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REPUBLIC OF THE PHILIPPINES 
SAND IGAN BAYAN 

QUEZON CITY 

SPECIAL THIRD DIVISION 

PEOPLE OF 
PHILIPPINES, 

THE 

Plaintiff, 

- versus- 

RICO P. VALDELLON, 
LORENZO L. JACINTO, 
JACINTO M. ILAGAN,l DON 
THED J. RAMIREZ, and 
RENATO R. VEHENENTE aka 
VEHEMENTE 

Accused. 

Criminal Case No. SB-1S 
CRM-OO.79 
For: Violation of Section 3 (e) of 
Republic Act No. 3019, as 
amended 

Present: 

CABOTAJE-TANG, P.J., 
Chairperson, 
FERNANDEZ, B., J; 
MORENO, R. J, 
HERRERA, JR., J;2 and, 
FERNANDEZ, S., J.3 

Promulgated on: 

1[----------------------------------------------------------------------------- 

RESOLUTION 

CABOTAJE-TANG, P.J.: 

For resolution are the following: 

lin its Resolution promulgated on September 20,2017, the Court dismissed the case against accused lIagan 
after the confirmation of the said accused's death. 
2 Sitting as a special member of a Special Division of Five Justices in the Third Division pursuant to 
Administrative Order No. 3-C-2020 dated February 3, 2020. ~ 
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majority of the members of the BAC voted to accept the subject 
amended ECC .11 He explains that the resolution signed by him 
is not a re-vote on whether or not to accept the amended ECC 
of the Joint Venture; the Whereas Clauses of the said resolution 
describe the factual antecedents which led to the 
recommendation of the BAC to award the contract; and, the 
subject resolution merely repeated the agreement reached by the 
BAC in its previous meeting which was to accept the amended 
ECC submitted by the Joint Venture. 12 

According to the same accused-movant, he did not 
abandon his original position not to accept the amended ECC 
of the Joint Venture. He avers that on the day that the BAC 
accepted the said ECC, he consulted with Atty. Conrad 
Tolentino, vice-president for Asset Management Group (AMG), 
who opined that the BAC has the prerogative on whether or not 
it should not accept or reject the same; 13 that the allegation that 
he conspired with his co-accused remains unfounded and 
unsubstantiated because there is no evidence to support it; that 
conspiracy is never presumed because it must be shown by 
proof of the overt acts tending toward a common criminal 
design.>' that he did not act with manifest partiality or evident 
bad faith. 

He further explains that the 14th Minutes of the Meetinq'" 
of the BAC show that the members of the BAC reached an 
agreement and resolved the issue on whether or not to accept 
the subject amended ECC; hence, there is no apparent bias in 
the award of the subject contract to the Joint Venture; and that 
"other prudent men, confronted with the same issues and 
circumstance, in their official capacity and authority, would have 
likewise signed the Resolution and awarded the contract to the 
Joint Venture. "16 

To buttress his claim of the absence of conspiracy among 
them, accused-movant Vehemente points out that the record of 

~ 11 p. 403, Id 
12 p. 404,Id 
13 p. 405, Id 
14 p. 407, Id 
15 Exhibit X 
16 p. 411,/d 
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[5] the elements of manifest partiality and gross inexcusable 
negligence were not competently established.t? 

According to the same accused-movant, the Court 
erroneously held in its challenged Decision that the BAC 
enabled the Joint Venture to enhance or improve its bid. He 
explains that the Joint Venture's bid passed the pre 
qualification stage of the bidding process upon its submission 
of a valid ECC. Thus, when the bidding was conducted using 
only a non-discretionary "pass/fail" criterion, the BAC was not 
mandated to scrutinize or even read the ECC because the mere 
existence of an ECC, whether it was amended or not, is enough 
for the bidder to 'pass" the pre-qualification stage.w 

He argues that the Court "should not treat [an] ECC more 
than what it really is. " He asserts that an ECC is merely a proof 
that the bidder has complied, and will comply with all the 
conditions set to ensure the protection of the environment and 
it should not be referred to as proof of the bidder's capacity to 
carry the project subject of the bid.21 

Moreover, the same accused -movant insists that the 
acceptance by the BAC of the amended ECC of the JointVenture 
did not enable it pass the post-qualification stage.v? 

He recounts that during the post-qualification stage, the 
capacity of the winning bidder is scrutinized. In this process, 
the actual capacity of the winning bidder to carry the project is 
personally inspected; hence, its ECC, regardless if it is 
amended, becomes immaterial.v- He adds that after Far East 
was declared as the highest bidder, the TWG conducted an 
inspection of its facilities. In its recommendation for the 
disqualification of Far East, the TWG pointed out that the "TSD 
treatment/processing output indicated in the ECC is just for 
planning purpose only and not be construed as the present 
treatment/processing capability of the plant." Therefore, it 
concluded that based on the actual capacity of the plant of Far 

.r? 19 pp. 427-445, Id 
20 pp. 428-429, Id 
21 p. 430,Id 
22 p. 431,Id 
23 p. 431,/d 
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Accused-movant Ramirez further explains that the BAC 
considered the amended ECC of the Joint Venture because it 
believed that an ECC is both an eligibility document and permit 
which is immaterial at the post -qualification stage of the bidding 
process. To further bolster his argument, he relies on the 
testimony of prosecution witness Dennis O. Celestial wherein 
the latter admitted that an ECC is both a regulatory tool and 
permit. 29 

The said accused-movant adds that the PSALM, in 
compliance with the directive of the Department of Energy 
(DOE) Memorandum dated March 5,2012, created a task force 
to investigate the questioned transaction. He points out that the 
said task force agreed with the BAC's position that it was 
"legally permissible" for it to accept the amended ECC of the 
Joint Venture during the post-qualification stage. He cites the 
findings of the task force in its Investigation Report dated May 
21, 2012, to wit: 

4.5. The BAC Resolution No. 2012-01, dated 5 January 2012, 
recommending to PSALM President and CEO to award 
the contract to JV and AC, GIM and SES stand on the 
basis of its ruling to accept the amended ECC of 
Genetron, dated 21 November 2011, which was 
submitted on 6 December 2011, or during the post 
qualification of its TSD facility. The acceptance of the 
amended ECC is allowed under ITB Clause 24.2 (c), 
Section III. Bid Data Sheet, as amended by Item 5 of 
Supplemental Bid Bulletin No.1 dated 4 November 
2011, thus, the award by the BAC to the Joint 
Venture of AC, GIM and SES is legally permissible 
under the Bidding Documents.3o 

29 pp. 441-442, Id 
so pp. 444-445, Id; Emphasis supplied by the aocused-mo~ 

Furthermore, the same accused-movant asserts that the 
acts of the members of the BAC in seeking legal advice on 
whether they should accept or reject the subject amended ECC 
of the Joint Venture negates any criminal impulse on their part 

~ 
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the accused, or at the very least, create doubt as to 
their culpability.w 

2. (The] accused did not act with manifest partiality, 
evident bad faith or gross inexcusable negligence or 
give preference or advantage to the JV;37 

3. Exculpating evidence awash on record that was 
surprisingly not considered in the Decision like it did 
not exist or was simply misapprehended, which would 
otherwise result to a different conclusion.w 

4. The Honorable Court failed to adhere to the rule of 
lenity and in dubio pro reo, and the equipoise doctrine 
that when facts and evidence are susceptible to two or 
more interpretations, one consistent with guilt and the 
other with innocence, the appreciation that is 
consistent with the innocence of the accused must be 
upheld.e? and, 

5. The Honorable Court's conclusion of moral certainty is 
below the constitutional threshold of guilt beyond 
reasonable doubt. Moral certainty must be based on 
evidentiary certainty. It is not a stand-alone conclusion 
amidst overwhelming doubtful circumstances. 40 

According to the same accused-movant, there is no basis 
and it is completely unfair to impute to the BAC a relaxation of 
the rules during post-qualification because during pre 
qualification, the BAC is merely limited to the checking of the 
eligibility documents in the technical envelope with the aid of 
the checklist for eligibility. On the other hand, during the post 
qualification stage, they authenticate and certify the veracity of 
the representations made by a bidder through the documents it 
submitted during pre-qualification.t! 

He further argues that the BAC "extensively deliberated" 
and solicited the advice of experts before it accepted the subject 

~ 36 p. 462, /d 
37 p. 464, Id 
38 p. 466, Id 
39 p. 475, Id 
40 p. 476, /d 
41 pp. 463-464, Id 

l 
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The same accused-movant further relies on the ruling of 
the Supreme Court in the case of Office of the Ombudsman v. 
De Leon,48 and argues that gross neglect of duty or gross 
negligence denotes a flagrant and culpable refusal or 
unwillingness49 of a person to perform a duty; in cases 
involving public officials, gross negligence occurs when a breach 
of duty is flagrant and palpable. He adds that bad faith is not 
presumed from every mistake or misjudgment of a public officer; 
the evidence adduced by the defense establish that their acts 
were done in the performance of their duties with utmost 
professionalism and good faith and in lawful obedience to the 
directives of the PSALM presidentj''? and, the Certificate of 
Project Completion; 51 which was issued by PSALM in favor of the 
Joint Venture, shows that the subject project was completed 
within PSALM's timeline of one hundred fifty (150) days.s? 

The same accused-movant also alleges that a mere 
speculation cannot substitute for proof beyond reasonable 
doubt. He explains that the prosecution's burden to prove the 
guilt of the accused beyond reasonable doubt is not discharged 
by casting doubts upon the innocence of an accused. Rather, it 
must eliminate all reasonable doubts as to his guilt; and, where 
based on the evidence, there is reasonable doubt as to the guilt 
of the accused or as to any circumstances attendant to the 
crime, the accused must be acquitted even though his 
innocence is doubted because the constitutional right to be 
presumed innocent until proven guilty reigns supreme in the 
hierarchy of rights and can only be overthrown by proof beyond 
reasonable doubt. 53 

Finally, accused-movant Jacinto denies that he conspired 
with his co-accused to commit the crime charged against them. 
He contends that under the equipoise doctrine, when a 
circumstance is susceptible of two (2) interpretations, it must 
be appreciated in favor of the accused in order to protect them 
from the inconvenience, expense and burden of a protracted 

~ 48 692 SCRA 27 (2013) 
49 Emphasis supplied by the accused-movant 
50 p. 474, Id 
Sl Exhibit 39 
52 p. 475, Id 
53 pp. 476-477, Id 
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He further recounts that [1] during the post-qualification, 
Far East was disqualified because its facilities had no capability 
to treat/ process and discharge the waste water per the 
requirements of PSALM; hence, the BAC proceeded to post 
qualify the second bidder which was the Joint Venture; [2] 
during the inspection of the Joint Venture's facilities, the Joint 
Venture submitted an amended ECC which reflects its actual 
capacity to treat waste water as per the requirements of PSALM; 
[3] the BAC- TWG recommended the post disqualification of the 
Joint Venture because it belatedly submitted the subject 
amended ECC and it has no proven track record to 
treat/process the waste oil and oily water of the PSALM; and, 
[4] the Joint Venture was able to complete the subject project 
as evidenced by the Certificate of Project Completion issued 
by the PSALM. 58 

Moreover, accused-movant Valdellon points out that the 
accused in this case cannot be said to have acted with manifest 
partiality because the members of the BAC proceeded to 
deliberate and evaluate the acceptance of the subject amended 
ECC and even sought the advice of Atty. Conrad Tolentino, vice 
president-AMG, before they submitted the issue for voting. 59 

Finally, the same accused-movant avers that the award of 
the subject project to the Joint Venture was due to its eligibility; 
there was no undue advantage given to the Joint Venture 
because it was qualified in both pre-qualification and post 
qualification stages of the bidding; and, the members of the BAC 
had differences of opinion on whether to accept the subject 
amended ECC. Thus, there could be no uniformity or 
commonality of design between them to purportedly commit the 
crime charged against them,/,? 

,rytt 
------------------ 
58 pp. 483-484, Id; Emphasis supplied by the accused-movant 
S9 p. 484, Id 
60 pp. 487-488, /d 
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to accept or reject a bid and award contracts is vested in the 
government agencies entrusted with that function; the discretion 
given to the authorities on this matter is of such wide latitude that 
the Court will not interfere therewith, unless it is apparent that it 
is used as a shield to afraudulent award; and, it is only upon a 
clear showing of grave abuse of discretion that the Courts will set 
aside the award of a contract made a by government eniiiu." 67 

Furthermore, the same accused-movant asserts that 
following the pronouncement of the Court in its challenged 
Decision, the above-mentioned discretion given to the BAC is 
negated by the recommendation of the TWG _ According to him, 
the prosecution adduced no evidence why the standard of actual 
capacity, which was used by the TWG to Far East, is 
inapplicable to the Joint Venture.vs 

On another point, accused-movant Ramirez maintains 
that assuming arguendo that there was partiality in the BAC's 
acceptance of the subject amended ECC, the prosecution 
nevertheless failed to establish the required gravity before the 
said act can be considered criminal, i.e., that partiality must be 
manifest. He notes that contrary to the ruling of the Court in its 
questioned Decision, the ITB gives the BAC the authority to 
consider "other necessary information" during the post 
qualification stage. He adds that the ITB did not distinguish the 
kind of information that the BAC may consider during the post 
qualification of the bidding process. Thus, the same necessarily 
includes any information related to or connected with the 
documents submitted during pre-qualification. 69 

The same accused-movant also contends that while 
Clause 24.1 of the ITB states that the seller shall determine 
whether the bidder complied with the documentary 
requirements under Clauses 9, 10, and 11, the same is 
expanded by Clause 24.3 which provides that the BAC may 
consider other information it shall deem necessary and 
appropriate to determine whether the bidder passed all the 
criteria for post-qualification and Clause 24.2 wherein it states 

~ 

A'b/ 
67 pp. 626-627, Id 
68 p. 627, Id 
69 p. 670, Id 
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acts; and, his signature on the said resolution does not in any 
way show his unequivocal intent to violate Section 3 (e) of R.A. 
No. 3019.74 

THE PROSECUTION'S CONSOLIDATED 
C01VlMENTLOPPOSITION 

In its Consolidated Comment/ Opposition dated July 31, 
2019, the prosecution submits that there is no cogent reason 
that would warrant the reversal of the Court's challenged 
Decision promulgated on May 31, 2019.75 

It points out that Clause 9.1 of the BDS76 enumerates the 
"Other Eligibility Documents required of the Bidders" which 
includes, among others, an ECC. Also, Supplemental Bid 
Bulletin No. 1 added an Omnibus Sworn Statement (OSS) as a 
Class "B" eligibility document. Thus, both the ECC and the OSS 
should be placed in the first envelope and should be submitted 
on or before 12:00 p.m. of November 17, 2011, pursuant to the 
ITB.77 

Accordingly, the prosecution contends that the accused 
cannot now feign confusion regarding the ECC's nature in order 
to justify their actuations. It stresses that during the 
discussions of the BAC at the Pre-Bid Conference relative to the 
documents comprising the eligibility and technical components 
of the bid, accused Valdellon reiterated that the eligibility 
documents must be submitted on the bid date; hence, it was 
already clear at the outset that the ECC was an eligibility 
document which should be submitted on or before the deadline 
of the submission of bids.78 

The prosecution also points out that the Joint Venture 
submitted its original ECC on November 17, 2011. Based on 
its original ECC and other documents it submitted, the Joint 

/7 74 pp. 640-645, Id 
75 p. 688,Id 
76 Exhibit E-27 
77 p. 691, Id 
78 p.'691,ld 
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ECC, the prosecution submits that the minutes of the meeting 
reveal that the said accused-movant voted, without any 
reservation, to award the subject contract to the Joint Venture. 
It argues that had the said accused-movant really been opposed 
to the acceptance of the said amended ECC, he should have 
taken the opportunity to record his supposed objection to its 
acceptance.s- 

The prosecution also points out that the manifest partiality 
of the BAC members in favor of the Joint Venture is likewise 
demonstrated by the fact that they strictly adhered to the 
eligibility requirements with respect to the bids of Gulf Oil and 
Cleanway. It explains that the Gulf Oil received a "fail" mark 
because its ass was placed on the wrong envelope. Likewise, 
Cleanway suffered the same fate because it failed to submit an 
ass. However, the BAC ostensibly relaxed the rules in favor of 
the Joint Venture when it accepted its amended ECC which was 
belatedly submitted.s" It further reiterates that accused Jacinto 
himself admitted during his testimony that an ECC is an 
eligibility document which should be submitted before the 
opening of the bids on November 17, 2011; that the post 
qualification documents submitted before the opening of the 
bids are evaluated and the authenticity thereof is verified 
coupled with the inspection of the bidder's facilities; and, in 
order to safeguard competitive public bidding, the evaluation of 
the bid during the post -qualification should be based on the 
documents submitted before84 the opening of bids.85 

82 p. 694, Id 
83 p. 694, Id 
84 Emphasis supplied by the prosecution 
85 p. 694, Id 
86 Exhibit R-l; Exhibit A-5 

Furthermore, the prosecution avers that contrary to the 
contentions of the accused, the subject TWG reportsw show that 
the TWG did not apply different standards in evaluating the bids 
of Far East and the Joint Venture. It argues that pursuant to 
Clause 24 of the ITB, the TWG conducted a post-qualification 
evaluation by checking the veracity of the bidder's eligibility 
documents and it conducted an ocular inspection of their 
facilities to determine the bidder's actual capacity to undertake 
the subject project. After doing so, the BAC recommended the 

/*7 

~ 1( tb 
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Moreover, the prosecution insists that the BAC's 
acceptance of the subject amended ECC beyond the deadline of 
the submission of bids gave the Joint Venture an undue 
advantage over the other bidders by enabling it to improve its 
bid and qualify during the post -qualification stage. It contends 
that there are three (3) principles in public bidding, namely: [1] 
the offer to the public, [2] an opportunity for competition; and 
[3] a basis for exact comparison of bids. According to the 
prosecution, an exclusion of any of these factors destroys the 
distinctive character of the system and thwarts the purpose of 
its adoption. In this case, the acceptance of a belatedly 
submitted ECC defeated the guaranty that bidders should be 
based on equal footing. 90 

The prosecution also submits that the evidence it 
submitted duly established that the accused, acting in 
conspiracy with one another, in. the performance of their official 
functions, violated Section 3 (e) ofR.A. No. 3019. It argues that 
direct proof is not essential to show conspiracy; it is not 
necessary to prove that the parties actually came together and 
agreed in express terms to enter into and pursue a common 
criminal design. Rather, the existence of the assent of minds 
which is involved in a conspiracy may be, and from the secrecy 
of the crime, inferred from proof of facts and circumstances. It 
adds that if there is a showing that two (2) or more persons 
aimed their acts towards the accomplishment of the same 
unlawful object, each doing a part so that their acts, though 
apparently independent, were in fact connected and 
cooperative, indicating a closeness of personal association and 
a concurrence of sentiments, then a conspiracy may be inferred 
though no actual meeting among them to concert means is 
proved.v- 

It also points out that the "Whereas Clause" of the subject 
BAC resolution was worded in unequivocal terms that the 
decision to accept the subject amended ECC of the Joint 
Venture was a unanimous decision of the BAC, and accused 
Vehemente's initial opposition to the acceptance of the said ECC 

/'/ 

fb 90 pp. 698-699, Id 
91 p. 699, /d 
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contract, that bidder, is not contracting in fair competition with 
those bidders who propose to be bound by all the conditions.w 

THE RULING OF THE COURT 

In its questioned Decision promulgated on May 31,2019,97 
the Court convicted accused Rico P. Valdellon, Lorenzo L. 
Jacinto, Don Thed J. Ramirez and Renato R. Vehenente a. k. a. 
Vehemente of a violation of Section 3 (e) of R.A. No. 3019 and 
sentenced them to suffer the indeterminate penalty of six (6) 
years and one (1) month, as minimum, to ten (10) years, as 
maximum, and to suffer perpetual disqualification from holding 
public office.v" This conviction was based on the Court's 
findings that all of the constitutive elements of the crime 
charged were duly established by the prosecution, to wit: 

1. The first element''? of a violation of Section 3 (e) of 
R.A. No. 3019 is undisputed because it was stipulated during 
the pre-trial that accused Valdellon, Jacinto and Ramirez were 
public officers at the time material to the offense, being then 
the Manager at PSALM and Chairman of PSALM Bids and 
Awards Committee (BAC) , Department Manager of the Asset 
Valuation Department (AVD) and Vice-Chairman of PSALM 
BAC on Disposal, and Division Manager of the BAC, 
respectively. On the other hand, accused Vehemente was the 
lawyer-member of the BAC on Disposal.tw 

96 p. 702, Id 
97 pp. 333-388, Vol. VI, Record 
98 p. 387, Id 
99 That the accused is a public officer discharging administrative, judicial or official functions 
100 p. 40, Decision promulgated on May 31, 2019; The case against accused lIagan was dismissed by the 
court in its Resolution promuigatso on September 20, 2017, after the confirm •• tlon of the said accused's 
death. 

2. The presence of the second element 10 1 is likewise 
shown by the fact that the BAC [1] accepted and extensively 
deliberated and delved into the contents of an eligibility 
document submitted after the bid opening date contrary to 
its own bidding rules; [2] justified its acceptance and 
considered it as a license or permit allowed to be submitted -= 

tb 
ioi That the accused acted with manifest partiality, evident bad faith 0' g'OSS:Ij7ble negligence 

. 'M 
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1. An ECC is an eligibility 
document which must be 
submitted before the 
deadline of the submission of 
bids pursuant to the 
Invitation to Bid (ITB) and 
Bid Data Sheet (BDS) of the 
subject project. 
-------------------------- -------------------------- 

Clause 24.3105 of the ITB provides that during post 
qualification, the BAC shall evaluate the highest bid based on 
the documentary evidence submitted pursuant to ITB 
Clauses 9 and 10, as well as other information as the seller 
deems necessary and appropriate, using a non-discretionary 
"pass/fail" criterion. 

An examination of Clause 9.1106 of the ITB vis-a-vis the BDS 
shows that an ECC is an eligibility document which the 
bidder needed to submit before the deadline of the 
submission of bids. In fact, in the Minutes of the Pre-Bid 
Conference held on November 3, 20111 accused-movant 
Valdellon himself pointed out that all DENR documents as 
stated in BDS Clause 9.1 should be submitted on or before 
the deadline for submission of bids which was set on 
November 17, 2011 at 12 o'clock in the a/ternoon.107 
Clause 9.1 of the BDS is unambiguous, viz: 

9.1 Other Eligibility Documents required of the Bidders: 
1. EMB-DENR Registration Certificate; 
2. Environmental Compliance Certificate (ECC};108 
3. Discharge Permit; 
4. Permit to Operate. 

105 Exhibit E-21 
106 Exhibit E-12 
107 Exhibit E-27; Emphasis supplied 
108 Emphasis supplied 
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We emphasize in the present case that the document 
submitted by the Joint Venture was its previous ECC. 
However, the BAC allowed the Joint Venture to submit an 
amended ECC after the deadline for the submission of bids, 
and then eventually awarded the contract to the said entity 
via a Notice of Auiardtv? on January 12, 2012. Significantly, 
this amended BCC was issued by the DBNR only on 
November 21, 2011 (or after the opening of bids), and 
was only submitted during the TSD post-qualification 
inspection. By allowing the Joint Venture to belatedly 
submit an amended BCC, the BAC gave it an opportunity 
to enhance or improve its bid, enabling it to qualify.llo 

It bears stressing that under the BDS, the ECC was one 
of the required eligibility documents to be submitted by 
the bidders during the pre-qualification.1l1 As such, it 
should be included in the first envelopes of the respective 
bidders which were opened on November 17, 2011. In the 
present case, it is not disputed that the Amended ECC was 
not included in the Joint Venture's first envelope.U? 

To be sure, there is nothing in the bidding documents 
of the subject project which classifies an ECC to be a post 
qualification document.u» In fact, Clause 24.2114 (post 
qualification) provides the list of documents that the highest 
bidder must submit to the seller in order to post qualify, to wit: 

24. Post-Qualification 

24.2 Within a non-extendible period of three (3) calendar 
days from receipt by the bidder of the notice from the BAC 
that it is the Highest Bid, the Bidder shall submit the 
following documents: 

109 Footnote omitted 
110 Emphasis supplied 
111 Emphasis supplied in the original text 
112 pp. 371-373, Vol. Vi, Record; pp. 41-43, Decision 
113 Emphasis supplied 
114 Exhibit E-20 
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itself, whether original or amended, of the Joint Venture 
explicitly declares that it is NOT a permit.U" 

More importantly, accused-movant Jacinto himself 
judicially admitted that an ECC is an eligibility document 
which must be submitted prior to the opening of bids and, 
in order to safeguard the competitiveness in public 
bidding, post qualification of bidders should be based on 
the documents. submitted prior to bid opening,1l9 thus: 

Pros. Nunez: 

Q: Mr. Jacinto, you mentioned in your Judicial Affidavit 
that you were designated as the Vice Chair of the Bids 
and Award [sic] Committee (BAC)? 

Jacinto: 

A: That is correct, Ma'am. 

Q: For purposes of competitive public bidding, you 
adopted as [sic] two-stage process meaning you have 
the pre-qualification stage and the post -qualification 
stage? 

Q: You used the passed [sic] or failed [sic] criterion in 
determining the competitive public bidding? 

A: Correct, Ma'am. 

A: Yes, Ma'am. 

Q: In accordance with that criterion, Sir, in determining 
whether an interested parties [sic] eligible to bid - the 
bidder or interested parties [sic] rated "passed" during 
the pre-qualification stage, simply if the documents 
submitted before the opening of bids which was on 

~ 

!D 
118 Please see paragraph 3 of the ECC; Exhibit UUU; Exhibit S 
ll9 Emphasis supplied 
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Beyond cavil, an ECC is an eligibility document which must 
be submitted before the deadline for the submission of bids. 

11. The acceptance by the BAC of 
the subject amended ECC of 
the Joint Venture during the 
post-qualification of the 
bidding process patently 
violated the existing bidding 
rules of the PSALM. 
--------------------------- --------------------------- 

The evidence shows, as in fact the accused-movants 
admit, that the BAC accepted the amended ECC of the Joint 
Venture during the post-qualification stage of the bidding 
process. 

Clause 19 of the subject ITB is clear with regard to the 
modifications and withdrawals of bids, to wit: 

19. Modification and Withdrawal of Bids. 

19.1 The bidder may modify his bid after it has been 
submitted; provided that the modification is 
received by the Seller prior to the deadline 
prescribed for submission and receipt of bids. The 
bidder shall not be allowed to retrieve its original bid, 
but shall be allowed to submit another bid equally 

. sealed, properly identified, linked to its original bid 
marked as "TECHNICAL MODIFICATION" or 
"FINANCIAL MODIFICATION" and stamped "received" 
by the BAC. Bid modifications received after the 
applicable deadline shall not be considered and 
shall be returned to the Bidder unopened. 123 

123 Exhibit E-17; EmphaSis supplied 
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of law, the same must not involve an examination of the 
probative value of the evidence presented by the litigants 
or any of them. The resolution of the issue must rest 
solely on what the law provides on the given set of 
circumstances. Once it is clear that the issue invites a 
review of the evidence presented, the question posed is one 
of fact. Thus, the test of whether a question is one of 
law or of fact is not the appellation given to such 
question by the party raising the same; rather, it is 
whether the appellate court can determine the issue 
raised without reviewing or evaluating the evidence, 
in which case, it is a question of law; otherwise, it is 
a question of fact. 129 

By the very definition of the above-mentioned concepts, 
the Court holds that the issue on whether or not the members 
of the BAC may accept the subject amended ECC of the Joint 
Venture is not a question of law but is actually a question offact. 
This issue elicits a review of the evidence presented to arrive at 
a proper determination thereof. In other words, there is a need 
to evaluate the said pertinent documents to resolve the issue. 
The obtaining facts do not engender doubt as to what law is 
applicable thereto. 

Moreover, the question of whether to accept or reject the 
amended ECC of the Joint Venture was not a difficult one. All 
that the accused-movants had to do was to refer to the bidding 
rules which they themselves set. 

A reading of Clause 19 of the ITB in relation to Clause 1 7 
of the BDS reveals that it unequivocally prohibits any 
modification to the bids after the deadline of the submission of 
bids. In fact, the subject provisions specifically instruct the 
members of the BAC to return the said modifications to the 
concerned bidder unopened. There is absolutely no doubt as to 
the language of the said clauses relating to the facts which 
confronted the accused~ . 

kb f 
129 Emphasis supplied; See also See also Republic v. M laban n, et at; 6' 2 SeRA 338 (2010); Tongonan 

Holdings and Development Corporation v. Escano, Jr., 6 7 SeRA 30 (2011) 
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It shall cover the existing operation and proposed expansion of Treatment, Storage and 
Disposal Facility in an area covering twelve thousand six hundred eighty six (12,686) 
square meters covered with TCT Nos. T-17066(M) and T-29713(M) with the following 
components 

+ Outputl(MT/month) 
A.Existing 
1. Manufacturing 

Ink 10 
Polymer Emulsions 150 
lubricants 10 
Fertilizer Chemicals 100 
Textile Auxiliaries 100 

2.TreatmentlRecycling 
Spent solvent (non-halogenated) 50 
Asphalt Binder 50 
Used oil 100 

3.TreatmentlRecycling 
Used oil 300132 

4.Two (2) units Thermal Heater 
Alternative Fuels 

- Spent clay 176 
- Acid sludge 176 
- Oil contaminated waste 176 

B.Expansion 
1. Thermal Oil Heater 

- Diesel 25 
- Used Organic Non-halogenated solvents 25 

Project Geographical Coordinates/location: 
North latitude - 14°54'26.4" 
East longitude - 121·00'46.5" 

The above claim IS completely negated by the evidence on 
record. 

Pertinent portions of the original ECC submitted by the 
Joint Venture during pre-qualification read: 

132 Emphasis supplied 

On the other hand, significant portions of the amended 
ECC indicate the following details: 
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*PSALM requirement is based on 
17,765,473 liters of waste oil and 
hauled/ treated/ processed/ discharged 
in 150 days. 

a volume of 
water to be 

as wastewater 

3. Tabulated Results of Findings 

Parameters PSALM Genetron Remarks 
Requirements135 

Actual Capacity 41,576.64 13,333.33 FAILED 
to treat waste oil 
from Tank 2, 
liters/ day, min. 
Actual Capacity 76,859.85 115,000 PASSED 
to treat oily 
water from 
Tanks 1, 3, 4, 
liters/ day, min. 
Discharge 85,103.15 115,000 PASSED 
Permit, 
liters / day, max. 

Annex "A" of the said report contains a tabulation of the 
plant facility/capability/capacity as presented by the Pollution 
Control Officer (PCO) of the Joint Venture vis-a-vis the actual 
verification as calculated by the TWG, to wit: 

TABUIA1IONCFPIANflSDFACIUIY ASl'RFSfNlIDANDASVERIF1FD VAIIDA1FDCAI..aJI.A1H " PARIIOJlARS ASmFSmIID ASVfRlFlEI) RFMARKS 
V AIIDAlEDCALCU- 
IAlFD 

Hauling of Waste Oil 

- Waste oil (Tank 2), liters 5,000,000 6,236,496 Based on Genetron oil analyses and 
strategy, withdrawal from tank 2 
will be done alternately from top 
and bottom 

- Oily water (Tank I, 3, 4) 12,000,000 11,528,977 

Storage Capacity (Tank 1,000,000 1,000,000 
A to K), liters 

'" The PSAlM requ;,ement Is based on a volume of 17,765,473 liters of waste 011 and -a 
hauled/treated/processed/discharged as wastewater in 150 days. 
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DOCUMENTS ARMlr GENEIRCN SAfBX) REMARKS 
~ (IR3Y) (Datplb) ,... .. _" 

Eligibility and 
Technical 
SECIDTI PASSED PASSED PASSED 
Mayor's Permit PASSED PASSED PASSED 
NA PASSED PASSED PASSED 
Bid Security PASSED PASSED PASSED 

Post Qualification 
Tax Clearance 
Latest Income and 
Business Tax Returns 
TSD Permits and 
Licenses from DENR- 
EMB 
Registration Certificate N/A PASSED N/A 
ECC N/A FAILED N/A Submitted during bid date - ECC 

output is 400,000 liters per month 
or 13,333.33 liters per day 
Additional submission during 
post-qulllificatioD 
Amended ECC output is 
1,000,000.00 liters per mo. or 
33,333.33 liters per day approved 
by EMB dated 21 Nov. 2011. 
Application for amendment dated 
24 October2011. 

Discharge permit N/A PASSED N/A Submitted during bid date is DP 
of 13,000 liters per day but with 
letter of amendment of 115,000 
liters per day and approved 14 
November 20 II. 

Permit to Operate N/A PASSED N/A 

Parenthetically, there is a notation appearing on Part A 
(2): "Plant TSD Facility, as presented by the Pollution Control 
Officer (PCO) of Genetron, " of the TWG report which reads: "Note: 
Actual Production can't go beyond the permitted per ECC 
according to Mr. Gene Sebastian Genetron, President. "137 
In other words, the Joint Venture could not have generated an 
output more than what was permitted under its original ECC. 
Thus, it had to submit its amended ECC to enhance its 
permitted output for the purpose of complying with the PSALM's 
output requirement. 
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the permitted output of 400 (MT /Month), or 13,333.33 
liters / day under the original ECC, to the authorized output of 
1,000 (MT/Month), or 33,333.33 liters/day under the amended 
ECC. These combined outputs yield 46,666.60 liters/day 
which already exceed the PSALM requirement of 41,516 
liters/ day. 

To be sure, there is an attachment, marked as Annex A, 
to the amended ECC of the Joint Venture. This contains the 
conditions to the issuance of the said ECC. Number 15 thereof 
reads: 

15. This Certificate shall supersede141 the ECC with 
Reference Code No. 03BU-0308-27096-120A 
dated April 8, 2011. Original Copy of superseded 
ECC (03BU-0306-27096-120A) shall be 
surrendered within thirty (30) days upon receipt 
of this Certificate. 

Since the original ECC was declared superseded by the 
amended ECC, the said original ECC thereby lost its efficacy 
and the permitted capacity output therein should not have been 
considered in determining the Joint Venture's compliance with 
the PSALM's requirement. The sole determinant should have 
been the amended ECC. Thereunder, the permitted treatment 
capacity of the Joint Venture is only 33,333.33 liters per day 
which is still below the PSALM's requirement of 41,576 liters 
per day. 

141 Emphasis supplied 

Thus, whether the permitted capacity output of the Joint 
Venture is based on its original or amended ECC, the Joint 
Venture failed to meet the PSALM requirement and should have 
been post disqualified. 

While the Joint Venture's actual capacity may meet or even 
exceed the requirements of the PSALM, the fact is that its 
permitted treatment capacity under its original ECC was 
inadequate to meet the requirement of the PSALM. To stress, the 
subject ITB provided that an ECC of a bidder submitted during 

.~ 

~J 
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Respondent's signing of Resolution No~ IAC-09- 
045, stating that the two LPOHs [Light Police 
Operational Helicopters} conformed to the NAPOLCOM 
specifications despite the lack of available data on 
endurance and were not air-conditioned, is a 
distortion of truth in a matter connected with the 
performance of his duties. 

The lAC [Inspection and Acceptance Committee J 
Resolution was the fmal act for the acceptance of these 
helicopters for the use of the PNP, and which was the basis 
for the PNP to pay the price of brand new helicopters for the 
delivered second-hand items to MAPTRA, which caused 
serious damage and grave prejudice to the government. In 
issuing the said Resolution which contained untruthful 
statements, respondent is indeed guilty of act of serious 
dishonesty in the exercise of his public functions. Indeed, 
the affixing of signatures by the committee members 
are not mere ceremonial acts but proofs of authenticity 
and marks of regularity.143 Likewise, respondent's act 
tarnished the image and integrity of the PNP when it 
purchased second -hand helicopters for the price of brand 
new ones. 

IV. The accused-movants acted in 
conspiracy. 
--------------------------- --------------------------- 

The accused-movants claim that the evidence presented in 
this case failed to prove that they conspired with one another in 
perpetrating the crime charged against them. Allegedly, their 
"varying levels of participation" and their "extensive 
deliberations" on the acceptance or non-acceptance of the 
subject amended ECC of the Joint Venture negate the idea that 
they acted in bad faith or in conspiracy with one another to 
commit a common criminal objective. 

The Court finds otherwise. 

143 Footnote omitted; Emphasis supplied 
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The confluence of the said circumstances plainly shows 
the unity of criminal design among the accused. As held by the 
Court in its challenged Decision promulgated on May 31, 2019, 
citing the Supreme Court ruling in the case of Logoc v. 
Malaga:145 

They cannot simply feign ignorance of such non 
compliance with a basic requirement because as Chairman 
(Sales) and Member (Lagoc) of the BAC, they are responsible 
for the conduct of pre-qualification, or eligibility screening, 
bidding, evaluation of bids, post-qualification and 
recommending award of contract. As such, it is their duty 
to ensure that the rules and regulations for the 
conduct of bidding ,for government proJects are 
faithfully observed. They may thus be held liable .for 
collective acts and omissions as they affixed their 
signatures in offtcial documents as BAC 
Chairmen/Members, and recommended approval of the 
bids, in effect certifying to compliance with the 
aforesaid rules. 

Petitioner Lagoc claimed that even the complainant 
acknowledged that she simply signed the Abstract of Bids 
in her capacity as Project Engineer and provisional member 
of the BAC. Such excuse is ,flimsy and unacceptable. 
Indeed, the affixing of signatures by the committee 
members are not mere ceremonial acts but proofs of 
authenticity and marks of regularity. 146 

v. The lack of a COA AOM or ND in 
the subject transaction does not 
insulate the accused-movants 
from criminal liability. 
---------------------------- ---------------------------- 

The accused-movants further assert that there is nothing 
irregular in the questioned transactions because the CGA did 

. 145729 SCRA 421 (2014) ~ 
146 p. 386, Vol. VI, Record; p. 56, Decision; Emphasis supplied in the original text ././ 

~1 AD! 
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unwarranted benefits, advantage or preference in the 
discharge of his functions. The use of the disjunctive term 
"or" connotes that either act qualifies as a violation of Sec. 
3, par. (el, or as aptly held in Santiago, as two (2) different 
modes of committing the offense. This does not, however, 
indicate that each mode constitutes a distinct offense, but 
rather, that an accused may be charged under either mode 
or under both.151 

In this case, the prosecution evidence sufficiently 
established that the accused-movants, as members of the BAC, 
voted to accept the subject amended ECC in patent violation of 
their own bidding rules. Their collective acts ultimately led to 
the unjustified award of the subject contract to the Joint 
Venture because it failed to meet the PSALM requirements 
based on its original ECC. As a result thereof, the accused 
movants gave the Joint Venture unwarranted benefit, 
advantage or preference . 

. In sum, the Court sees no cogent reason to reverse its 
finding that the prosecution evidence sufficiently established 
that the collective acts of the accused-movants clearly evince 
their evident bad faith and 'manifest partiality in favor of the 
Joint Venture in the sale/disposal of the waste oil located at the 
STPP of the PSALM. In so acting, they gave the Joint Venture 
unwarranted benefits, preference and advantage because it was 
awarded the contract despite its failure· to meet the 
requirements of the PSALM based on the documents it 
submitted during the pre-qualification stage of the bidding 
process. 

WHEREFORE, the Court DENIES the following motions 
. for lack of merit: 

1. Motion dated June 13, 2019, filed by accused Renato 
.R. Vehemente.tw 

151 Emphasis supplied by the Supreme Court 
152 pp. 397-426, Vol. VI, Record 

2. Motion for Reconsideration (of the Decision dated May 
31, 2019 which was promulgated and received by the Accused- 

// 
~ 



DISSENTING OPINION 

Moreno, J.: 

For resolution are the various motions for 
reconsideration filed by accused Rico P. Valdellon ("Valdellon" 
for brevity), Lorenzo L. Jacinto ("Jacinto" for brevity), Jacinto 
M. Hagan ("Hagan" for brevity), Don Thed J. Ramirez 
("Ramirez" for brevity) and Renato R. Vehenente a.k.a. 
Vehemente ("Vehemente" for brevity, respectively, as follows: 
(1) Vehemente's Motion 1; (2) Ramirez's Motion for 
Reconsideration (of the Decision dated 31 May 2019 which was 
Promulgated and Received by the Accused-Movant on Even 
Date-; (3) Ramirez's Supplemental Motion for Reconsideration 
(with Motion for Leauep; (4) Jacinto's Motion for Reconsideration 
(of the Decision Promulgated on May 31, 2019); 4 and (5) 
Valdellon's Motion for Reconsideration (of the Decision dated 31 
May 2019). 5 The prosecution filed its corresponding 
Consolidated Commerii/Dpposition= to these motions. 

The Assailed Decision: 

In the Court's Decision dated May 31, 2019, all the 
accused were convicted of violation of Section 3(e) of R.A. No. 
3019, and sentenced to suffer the indeterminate penalty of (6) 
years and one (1) month, as minimum, to ten (10) years, as 
maximum; and to suffer perpetual disqualification from 
holding public office. 

It was held that the accused exhibited manifest partiality 
in awarding the contract to the Joint Venture; gave 
unwarranted benefit, preference and advantage to the Joint 
Venture when it allowed the submission of an amended ECC 
after the pre-qualification stage; and conspired to award the 
project to the Joint Venture. 

In his motion, Vehemente argued that there can be no 
conspiracy and unity of criminal design and execution. He 
stressed that he was absent during the Bids and Awards 
Committee (BAC) meeting wherein the 

The Motions for Reconsideration: 

1 Filed on June 13,2019; Record, Vol. 6, pp. 397-426. 
2 Filed on June 14,2019; ld., pp. 427-455. 
3 Filed on July 19, 2019; ta., pp. 618-648. 
4 Filed on June 17,2019; Id., pp.459-480. 
5 Filed on June 18,2019; ta., pp. 481-490. 
6 Filed on July 31,2019; Id., pp. 674-705. 
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Environmental Compliance Certificate (ECC) of the Joint 
Venture of Atomillion Corporation, Genetron International 
Marketing and Safeco Environmental Services (Joint Venture) 
was accepted by majority of the BAC members present. 
Vehemente recalled that although he signed BAC-Disposal 
Resolution No. 2012-01,7 it was not for a re-vote on whether or 
not to accept the Amended ECC, but an affirmation that all the 
issues were already disposed of and resolved by the BAC as 
described in the attached minutes of meeting. Hence, there 
was nothing left for him to do but to agree to the award of the 
contract to the Joint Venture. Vehemente underscored that 
the BAC's vote to accept the Amended ECC was not 
unanimous with the positons of each of the members were not 
shown to have been abandoned. He reiterated that at least on 
two (2) separate occasions, he opined not to accept the 
Amended ECC. 

Vehemente likewise denied acting with manifest partiality 
or evident bad faith as his signature on the questioned 
Resolution was only to attest to what transpired prior to the 
recommendation of award to the Joint Venture, hence, his 
signing of the same was a logical and procedural consequence 
since all issues had already been resolved by the BAC. 
Vehemente highlighted that the Investigation Reports prepared 
by the Task Force to review the sale / disposal of waste oil at 
the Sucat Thermal Power Plant (STPP) confirmed the actions of 
the BAC which led to the awarding of the contract to the Joint 
Venture was legally permissible. 

Vehemente emphasized that the opmion of Atty. 
Tolentino that the BAC had the prerogative to accept the 
Amended ECC considering all the information it had at that 
time should be given weight as he was a chairman in several 
BACs for PSALM's procurements. As the Vice-President for 
the PSALM Asset Management Group, he oversaw the entire 
asset disposal program of PSALM and managed the 
departments and units headed by Valdellon, Jacinto, and 
Hagan. 

Vehemente further underscored that recommendation 
per se is not an illegal act, since it is merely recommendatory, 
it was still subject to the approval or denial by the Head of thjl 

7 For the Post Qualification and Recommending Approval of the Sale/Disposal of waz.e 
Oil located at the STPP, Exhibit (Exh.) 26, 26-A and 26-B for Vehemente. 
8 Dated May 31, 2012, Item 4.5, p. 19; Exh. "38", "38-A" to "38-V" for accyed 
Vehemente. I 
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Procuring Entity (HOPE) or its authorized representative. 
Hence, the 'last say' rests with PSALM's top management. He 
reiterated that it was top management which required that all 
BAC members sign the questioned Resolution, and that he 
acted in compliance with a lawful directive and in good faith. 
Vehemente maintained all he did was to perform his duties-to 
advise the TWG and the BAC as the BAC lawyer-member, 
check that the BAC Resolution reflects the correct factual 
antecedents and ensure that the minutes of the meeting are 
complete as part of the attachments. These acts were in 
prudent performance of his functions. Moreover, no injury 
was suffered by the Government, neither was there a 
Commission on Audit (COA) disallowance or Audit Observation 
Memorandum concerning the contract award. 

Ramirez, on the other hand, cited that the appreciation 
of the nature of an ECC was misplaced. He expressed that the 
BAC accepted the Joint Venture's Amended ECC after a 
thorough deliberation, because its nature, aside from being an 
eligibility document, was also that of a permit or license. He 
quoted prosecution witness Dennis o. Celestial's (Celestial) 
testimony who testified that an ECC was both a regulatory tool 
and a permit. Considering that the treatment of the ECC can 
lead to two possibilities, the equipoise rule must be applied, 
wherein the interpretation which was more in keeping with the 
constitutional presumption of innocence should tilt the scale 
in favor of the accused. 

Ramirez also highlighted the Investigation Report» dated 
May 31, 2012, which quoted the findings of the Task Force 
stating that acceptance of the Amended ECC was allowed 
under the Instructions to Bidders (ITB) Clause 24.2 (c), 
Section III of the Bid Data Sheet (BDS) and as amended by 
Item 5 of Supplemental Bid Bulletin (SBB) No.1. He pointed 
out that the Report also confirmed that the 
Treatment/Storage/Disposal (TSD) facility of the Joint Venture 
had the actual capacity to treat the waste oil as required by 
PSALM. 

Ramirez also argued that the Decision failed to recognize 
that the BAC-TWG used different parameters in assessing the 
TSD facility: actual capacity for Far East Fuel Corporation 
while the Joint Venture's actual capacity was based only on its 
old ECC. Ramirez pointed out that the Decision assumed that 

9 Exh. "38" for accused Ramirez. 
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the BAC-TWG report disqualifying the Joint Venture was 
faultless and failed to consider that the BAC had the right to 
exercise its prerogative to accept or reject a recommendation 
from the BAC-TWG. 

Ramirez strongly argued that his act of seeking advice 
from PSALM's VP for Asset Management, Atty. Tolentino, 
regarding the issue of whether to accept the amended ECC or 
not negated any criminal impulse on his part and 
consequently, contradicted any notice of conspiracy amongst 
all the accused to commit the crime charged. He added that 
when he was confronted with issues relating to the acceptance 
of the Amended ECC, he sought the advice of Atty. Tolentino 
as regards the legal interpretation of Clause 24, Sec. II of the 
ITB of SBB No.1; he also consulted with a senior member of 
the BAC, Jacinto, regarding technical issues in relation to the 
capacity of the Joint Venture's TSD facility. 

Ramirez also noted that if there was indeed a conspiracy 
amongst the members of the BAC, the vote should have been 
unanimous, but this was not the case, with a vote of 2-1, the 
BAC accepted the Amended ECC of the Joint Venture. He 
maintained that the signing of BAC-Disposal Resolution No. 
2012-01 was ministerial after the Joint Venture passed both 
the pre- and post-qualifications of the bid, as it had already 
determined the bid most favorable to the Government. 

In his Supplemental Motion for Reconsideration, Ramirez 
added that there had been no relaxation of the rules in favor of 
the Joint Venture which prejudiced the other bidders, hence 
there is no basis to attribute partiality. He insisted that as 
part of post-qualification, the BAC was tasked to verify 
eligibility documents and conduct inspections to determine the 
actual capability of a particular bidder's TSD facility in 
accordance with PSALM's requirements. Applying uniform 
criteria, the BAC based its decision to award on actual plant 
capacity, which should negate the existence of partiality. 

To further support his claim, Ramirez mentioned Clause 
24.3 on Post-qualification wherein the BAC may consider 
other relative information necessary to determine whether the 
Joint Venture would pass this stage of the bidding process. In 
the interpretation of the pertinent ITB clauses on post 
qualification, even if Section 24.1 of the ITB required 
compliance with documentary requirements under Clauses 7 
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and 24.2. Ramirez noted that there exists a possibility that the 
nature of the questioned document may be an eligibility 
document as well as a license or permit. 
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Ramirez added that his vote to award the proj ect to the 
Joint Venture was not due to any clear, notorious or plain 
inclination or predilection to favor but because, upon a study 
of the issues, several discussions and deliberations with the 
other members of the BAC, it was found that an award to the 
Joint Venture was in order. 

Ramirez further argued that Jacinto's belated 
questioning of the team which investigated the Joint Venture's 
TSD facility cannot be used against him as Ramirez also 
questioned the very existence of a conspiracy. 

According to Ramirez, there could have been no 
unwarranted benefit and undue advantage and/or preference 
to the Joint Venture as he (Ramirez) believed that the 
Amended ECC was not considered in arriving at the decision to 
award the contract to the Joint Venture, the award was based 
on the Joint Venture's actual capacity to treat/process waste 
water as required by PSALM and determined by the inspection 
conducted by the BAC. Ramirez also argued that the 
Investigation Report should likewise be given a closer look, as 
this was not touched upon in the questioned Decision. 

Ramirez likewise emphasized that his act of signing the 
BAC-Disposal Resolution was in the performance of his official 
duties as BAC members; and that to attribute criminal intent 
or liability in the exercise of his official functions would create 
a dangerous precedent. He added that the mere signing of the 
Resolution does not result to an unequivocal intent to violate 
Section 3(e) of R.A. 3019 as the signed resolution is merely 
recommendatory, subject to the final approval of the President 
and Chief Executive Officer of PSALM. 

Jacinto, for his part, argued that when the BAC 
extensively deliberated on the issue and solicited the advice of 
experts, its members demonstrated good faith, objectivity, and 
to some extent, confusion on a doubtful or difficult question of 
law. He maintained that public officials enjoy the 
presumption that they performed their official duties in good 
faith and with regularity. 
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Jacinto reiterated that only Yanga was authorized to sign 
the questioned TWG Report for the Joint Venture, pursuant to 
PSALM Office Order No. 2011-015. 

Jacinto argued that the ECC submitted by the Joint 
Venture was sufficient to post-qualify it. He explained that 
although the acceptance of the Amended ECC was deliberated 
upon and discussed by the BAC, the same was not utilized as 
a post-qualifying factor for the Joint Venture. In fact, there 
was no necessity to enhance the Joint Venture's actual 
capacity since its existing facilities already exceeded PSALM's 
requirement for actual processing capacity. Jacinto pointed 
out that prosecution witness Celestial from the Department of 
Environment and Natural Resources Environmental 
Management Bureau (DENR-EMB) Regional Office No. III also 
expressed confusion and uncertainty on the nature of an ECC 
and considered the same as both a regulatory tool and permit, 
as such, the BAC could validly qualify the Joint Venture since 
its Amended ECC may either be a permit or license allowed to 
be submitted under the concerned BDS, ITB, and SBB 
clauses, as amended. Jacinto opined that in criminal 
prosecution, doubts in the interpretation and appreciation of 
documentary and testimonial evidence are to be resolved in 
favor of the accused, or at least be given the benefit of the 
doubt. 

Jacinto further added that the actual processing capacity 
of the Joint Venture was tested and proven as it was issued a 
Certificate of Project Completion. Additionally, neither was there 
a disallowance or even an audit observation regarding any 
irregularity in the transaction. Jacinto noted in this regard the 
dismissal of cases filed against the Joint Venture before the 
Ombudsman as well as the annulment of its contract with 
PSALM with the Regional Trial Court of Bulacan. 

For his defense, Valdellon maintained that there was no 
manifest partiality on his part as the bidding process 
proceeded accordingly from pre-qualification, post 
qualification and completion of the contract by the Joint 
Venture. He asserted that he did not vote on the issue of 
accepting the Amended ECC, but acted as the arbiter during 
the deliberations: he would be required to cast his vote in case 
of a tie. Valdellon emphasized that when he put into a vote the 
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Page 7 of27 
x--------------------------------------------x 

Valdellon further added that his signature on BAC 
Disposal Resolution No. 2012-01 was simply an attestation and 
confirmation of the events and discussions which transpired 
during the evaluation of the bids for the project. Valdellon 
argued that the following circumstances disproves 
commonality of design or purpose between the accused to 
commit the crime charged: he did not cast a vote on the issue 
of the acceptance of the Amended ECC; the BAC did not even 
unanimously vote for the acceptance of the same, as two (2) 
members, voted to accept while one (1) disapproved; and the 
extensive deliberations before ruling on the validity of 
accepting the Amended ECC before awarding the contract to 
the Joint Venture. 

The Prosecution's Comment! Opposition: 

In its Comment/ Opposition, it maintained that all the 
accused exhibited manifest partiality or bias in favor of the 
Joint Venture when it accepted the Amended ECC which had 
been submitted after the deadline for the submission of bids. 
It argued that the ECC was deemed purely as an eligibility 
document and cannot be belatedly submitted during post 
qualification as a document which can be construed as a 
license or permit. It further explained that during pre 
qualification, there was a strict adherence to the eligibility 
requirements, but the accused relaxed the same when the 
Amended ECC was accepted after bid opening date during 
post -qualification. 

The prosecution pointed out that in the Memorandum)! 
dated December 13, 2011 pertaining to the Report on the 

The prosecution elucidated that the BAC- TWG applied 
the same standards when it evaluated Far East (the highest 
bidder but was disqualified during post -qualification) and the 
Joint Venture. It added that pursuant to Clause 24 of the ITB 
and as amended by SBB No.1, the BAG-TWG was tasked to 
check on the veracity of the bidders' eligibility documents and 
to determine whether the bidder had the actual capacity to 
undertake the project.!? 

10 Exh. "R" and "T". 
11 Exh. "V" and "V-l". 
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Clarification of the Plant Treatment/ Storage/ Disposal (TSD) 
Permits/ Certificates issued by DENR-EMB, the TWG /Task 
Team, upon interview of various personnel at DENR-EMB, 
particularly on the query of whether a plant's actual 
production can exceed the monthly output indicated in the 
ECC, it was summarized that all clarified monthly output 
indicated in the ECC shall not be exceeded. The prosecution 
noted that had the ECC been immaterial, the accused would 
not have entered into long-drawn discussions and 
deliberations. By accepting the Amended ECC, the accused 
gave undue advantage to the Joint Venture as it allowed it to 
improve its bid and eventually to be post-qualified. 

After a thorough evaluation of the parties' arguments, I 
resolve to grant the Motions for Reconsideration of the 
accused. 

The prosecution maintained that all the accused 
conspired and confederated with each other, as they signed 
BAC-Disposal Resolution No. 2012-01, which included 
'whereas' clauses and worded in equivocal terms that the 
decision to accept the Joint Venture's Amended ECC was the 
unanimous decision of the BAC. 

The prosecution also argued that it was not a ministerial 
duty of the government to make an award, as provided for in 
paragraph 10 of the ITB, wherein there is an express 
reservation that PSALM may accept or reject any bid without 
incurring any liability. It added that the absence of an Audit 
Observation Memorandum or Notice of Disallowance from COA 
does not indicate a lack of criminal liability as its interest is 
solely administrative. 

At the outset, no less than the Constitution declares that 
in all criminal prosecutions, the accused shall be presumed 
innocent until the contrary is proved. 12 This presumption can 
only be overturned when the prosecution has successfully 
discharged its duty of proving the guilt of the accused beyond 
reasonable doubt. 13 Since this presumption is not a mere 
procedural tool of the law, the proof against the accused which 
would warrant a conviction must survive the test of reason 
and that the strongest suspicion must not be permitted to 
sway judgment. 14 For indeed, "[i]n order to convict an accused 

12 1987 CONSTITUTION, Article III, Sec. 14, par. (2). 
13 RULES OF COURT, Rule 133, Sec. 2. 
14 People v. Lagmay, G.R. No. 125310, April 21, 1999. 
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the circumstance of the case must exclude all and each and 
every hypothesis consistent with his innocence."15 

In order to be convicted of the crime of violation of 
Section 3(e) of R.A. 3019, each of the following elements must 
be present: (1) the accused is a public officer discharging 
administrative, judicial or official functions; (2) the accused 
acted with manifest partiality, evident bad faith or gross 
inexcusable negligence; and (3) the accused caused undue 
injury to any party including the Government, or giving any 
private party unwarranted benefits, advantage or preference in 
the discharge of his functions. 16 

A re-evaluation of the presented evidence leads us to a 
finding that the prosecution failed to prove the guilt of the 
accused beyond reasonable doubt. 

I. The element of manifest partiality had not been 
sufficiently established 

In the May 31, 2019 Decision, it was held that the 
accused exhibited manifest partiality on account of the 
following instances: "when the BAC: (1) accepted and 
extensively deliberated and delved into the contents of an 
eligibility document submitted after bid opening date contrary 
to its own bidding rules; (2) justified its acceptance and 
consideration as a license or permit allowed to be submitted 
during post-qualification; (3) relaxed its eligibility rules during 
post-qualification, while it was strictly applied to other bidders 
during pre-qualification; and (4) questioned the composition of 
the investigation/verification team of the Joint Venture TSD 
facility when this case was instituted and not when Far East 
was disqualified, nor in any of the BAC, TWG, BAC Secretariat 
meetings where the TWG Report on the Joint Venture was 
discussed." 17 

In Uriarte v. People, 18 'manifest partiality' exists "when 
there is a clear, notorious or plain inclination or predilection to 
favor one side or person rather than another." Such partiality 
is tantamount to bias which excites a disposition to see and 
report matters as they are wished for rather than as they are. 

15Id. 
16 Danilo O. Garcia and Joven SD. Brizuela v. Sandiganbayan, G.R. No. 197204, Ma h 

26,2014. 
17 Promulgated May 31,2019, pp. 49-50. 
18 G.R. No. 169251, December 20,2006. 
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a. The extensive deliberations 
reflect the extensive efforts of 
the BAC to properly assess the 
Highest Winning Bidder. 

As shall be discussed below, the accused's counter-statement 
of facts present a more convincing chain of events which 
would negate or place serious doubt on the charge of manifest 
partiality. 

After Far East was declared with the Highest Calculated 
Bid by the BAC, it was referred to the TWG for post 
qualification. Thereafter, the BAC issued a Notice of Post 
disqualification to Far East (upon TWG's recommendation) 
since its TSD facility was not capable of processing oily water, 
and its discharge capability did not meet PSALM's minimum 
requirement. Accordingly, the BAC proceeded to evaluate the 
papers of the next highest bidder, the Joint Venture. During 
the post-qualification of the Joint Venture, there was a site 
visit by the BAC and TWG wherein the Joint Venture 
voluntarily gave its Amended ECC. 

A closer look at the pertinent portions of the various 
Minutes of the Meeting would show the dynamics within the 
BAC discussions which belie a leaning towards the Joint 
Venture. 

In the Minutes of the Meeting of the 13th BAC, TWG, and 
BACSec Meeting on Divestment or Disposal of Unserviceable 
Assets of Sold Plants and other Disposable Assets 19 dated 
December 13,2011, where all the accused - except Vehemente 
- were present, there was already a discussion on whether to 
accept the Amended ECC or not but voting on the issue 
did not ensue as some clarifications had to be made with 
the DENR-EMB. Under the topic on 'Post qualification report 
of the TWG and Task Team for JVAGS', the proceedings were 
documented, thus: 

Post qualification report of Atomilliony Genetron was 
presented by Mr. Yanga, TWG Head with initial presentation 
enumerating Genetron's plant activities which is fully 
diversified. He explained the presentation made by the 
Pollution Control Officer (PCO) with the guidance of the 
Company President. x x x Mr. Mr. [sic] Yanga continued the 

19 Exh. "w" and "W-l for the prosecution; Exh. "22" and "22-a" for all accused. 
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presentation and heated argument between Mr. Jacinto and 
Mr. Yanga ensued. The BAC Chairperson pacified the two 
and advised them to set aside their differences so that the 
BAC can continue with the agenda. Mr. Yanga continued 
with the presentation and explanation of the plant 
processing of Genetron. There was a discussion on whether 
to accept the amended ECC submitted during the post 
qualification. However, Mr. Yanga said, should the actual 
recoverable oil exceeds [sic] Genetron's estimated 5 million 
liters, the amended ECC is still insufficient. There was a 
long discussion on whether to accept the old or amended 
ECC. The issue on the classification of the fluid contained in 
tank 2 came up. Mr. Jacinto cited the DOE definitions on 
waste oil and petroleum products that says oil containing 
20% to 30% water can be sold directly to a qualified user 
without the need for treatment. If so, then the old ECC will 
suffice. The BAC Chairperson decided to have an inquiry 
with the EMB-DENR. The instruction was for the TWG and 
Task Team to clarify whether the fluid in tank 2 can be 
classified as petroleum product. To expedite the inquiry, the 
BAC Chairperson called Mr. Noel Basilio and asked if a fluid 
containing 20% to 30% water can [sic] considered as waste 
oil. Mr. Basilio answered in the affirmative. x x x 

In the 14th BAC, TWO and BACSec Meeting, 20 the 
Amended ECC was accepted by the BAC. Note that this 
acceptance had been preceded by a consideration of the 
result of the TWG/Task Team's inquiry with the DENR 
EMB,21 discussions from the technical members of the 
BAC, as well as input from Atty. Tolentino on a legal query 
regarding the interpretation of the Project's bidding 
documents. All the accused were present in this meeting 
except for Vehemente. As culled from the Minutes of the 
Meeting: 

Clarification to EMB-DENR of DENR related documents 
submitted by Genetron based on the instruction from the 
BAC 

The BAC Chairperson requested the TWG and the Task 
Team to present the report of the result of their clarification 
made with the EMB DENR on the issue of capacities stated 
in the ECC. Based on the group report, Mr. Yanga said that 
the BAC gave instruction for them to clarify the monthly 
output in the ECC raw materials and if the waste oil can be 
directly sold without processing. Based on the clarification, 
the output stated in the ECC is product, so tank 2 is 
finished product which is oil. x x x Before further discussion 
of the report, Mr. Ilagan made some clarification and 

20 Exh. "X", "X-I" to "X-3"; Exh. "23", "23-a" to "23-c" for all accused. 
21 Supra, Note 11. 
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explained that during the opening of bid, the BAC 
disqualified the bidder due to incomplete submission of 
documents. Hence, Mr. Ilagan expressed that qualifying the 
said bidder during the post-qualification stage is tantamount 
to amending the bid. Mr. Jacinto explained that Genetron 
showed a letter during the post qualification that they have 
applied for a bigger capacity but was only released after the 
bidding and submitted to the TWG during the post 
qualification. The issue is whether the amended ECC will 
be accepted or not. VP C.S. Tolentino gave his opinion to 
the BAC in relation to Clause 24.2 that it is the 
prerogative of BAC to accept or not the amended ECC. 
After hearing the explanation of VP Tolentino, the BAC 
Chairperson decide to have a vote on whether to accept 
the amended ECC or not. Voting resulted to 2-1, Mr. 
Jacinto and Mr. Ramirez voted to accept the ECC while 
Mr. Ilagan voted not to accept. As a result, the BAC 
decided to accept the amended ECC. [Underscored for 
emphasis.] 

From the foregoing, it can be gleaned that the acceptance 
of the Amended ECC was not a result of haphazard decision 
making or a clear preference for the Joint Venture, but 
through a series of deliberations, consultation with the DENR 
EMB on the implications of the ECC, and clarification with a 
member of senior management, regarding a legal 
interpretation of a provision in the ITB, as modified by the 
BDS and SBB. 

It also bears pointing out that prior to the signing of the 
BAC-Disposal Resolution No. 2012-01, in the 16th BAC, TWG, 
and BACSec Meeting held on January 3, 2012, 22 all the 
accused were present for another extended discussion to 
determine whether the Joint Venture would post-qualify. It is 
also in this meeting that all the BAC members, herein accused 
Jacinto, Hagan, Ramirez voted to award the contract to the 
Joint Venture. The proceedings as recorded reveal: 

Applicablity of R.A. 847923 on the disposal of waste oil at 
Sucat TPP 

Mr. L.L. Jacinto explained to Atty. R. R. Vehemente the 
difference between R.A. 8479 and R.A. 6969.24 There was a 
long discussion regarding R.A. 8479. In the end, the body 
agreed that the waste oil in STPP is categorized as hazardou" 

22 Minutes of the Meeting, Exh. "II", "II-I", and "II-2"; Exh. "25", "25-a", and "25-0" for all 
accused. /, 
23 Downstream Oil Industry Deregulation Law 
24 An Act to Control Toxic Substances and Hazardous and Nuclear Waste·, Providing 
Penalties for Violations Thereof, and for Other Purposes 
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waste and therefore transportation, storage and processing 
shall be governed by R.A. 6969. After hearing all the 
view, opinions and suggestions, the BAC Chairperson 
decided to call for a vote on whether the disposal of 
waste oil at STPP is covered by R.A. 8479 or not and if 
not. to award the contract to the JV of 
Atomillion/Genetron/Safeco. BAC members L.L. Jacinto, 
J.M. llagan, D. T. Ramirez and R.R. Vehemente. 
unanimously voted to award the contract to the JV. 
[ Underscored for emphasis.] 

Clearly, the decision to award the contract to the 
Joint Venture had been collectively arrived at by the 
members of the BAC after careful evaluation and 
thorough deliberation. Even assuming, for the sake of 
argument, that the BAC may have erred in their decision 
to disregard the TWG's recommendation, this fact did not 
ipso facto mean that they (BAC Members) exhibited 
manifest partiality towards the Joint Venture. 

b. Acceptance of the Amended 
ECC justified by the ITB) BDS) 
and SBB clauses on Post 
Qualification. 

The importance of the submission of an ECC at the pre 
qualification stage of the bidding process is undisputed as 
indicated in Clause 9. 1 (a) (i) and specifically enumerated in the 
BDS. In the ITB and as detailed in the BDS, the submission of 
bids is addressed to the BAC Chairperson with the deadline 
set on November 11, 2011 at 12:00 noon. 25 Under the 
Checklist for Eligibility26 the Joint Venture was pre-qualified for 
its submission of an ECC. This fact is not disputed: the 
contention lies in the BAC's acceptance of the Amended ECC. 

A second hard look on the records showed that the 
BAC's actions were based on protracted discussions on the 
proper interpretation of the clauses stated in its bidding 
documents and In consultation with the appropriate 
authorities. 

What are the established facts? 

25 Exh. "E-17" and "4-Q" for all accused. 
26 Exh. "H" and" 14" for all accused. 
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Yanga testified-? that since the first highest bidder (i.e., 
Far East) was disqualified, the second highest bidder, the 
Joint Venture, would be subjected to post-qualification. It was 
during the inspection of the TSD facility of the Joint Venture 
that a staff member from Genetron (one of the companies in 
the Joint Venture) presented to Yanga the Amended ECC. 
Yanga personally did not accept the Amended ECC to be made 
part of the supporting documents of the Joint Venture, but he 
took the same for presentation to the BAC for its further 
action on the document. The inspection of the TSD facility of 
the Joint Venture was held on December 6, 2011, and in the 
BAC-TWG's Memorandum.v" it recommended that the Joint 
Venture be disqualified for failure to pass the post 
qualification requirements. The BAC- TWG concluded that 
"The Capability to treat Tank 2 should be based on the old 
ECC considering the new ECC of 33,333.33 liters is an 
additional document submitted only during the post 
qualification. " 

As discussed above, the BAC eventually resolved to 
accept the Amended ECC despite its submission during post 
qualification. Atty. Tolentino testified-? that on the 14th BAC, 
TWG, and BACSec meeting.P? the BAC deliberated on whether 
to accept the Amended ECC submitted by the Joint Venture in 
relation to the proper interpretation of amended Clause 24 on 
Post-Qualification, Section II, ITB of SBB No.1.31 When asked 
about his opinion on the issue, he explained that the BAC had 
the prerogative to accept the Amended ECC or not, taking 
into consideration all the information it had at that time. 
Notably, the BAC subscribed to Atty. Tolentino's position on 
the matter of accepting the amended ECC. 

To highlight, the Memorandum= from the Department of 
Energy (DOE) directing the PSALM to conduct a thorough 
review of the bidding process of the STPP Waste Oil/Disposal 
Project wherein one of the points for discussion was "proof of 
the capacity of winning bidder Atomillion to comply with the 
requirements set forth by the BAC" including its supporting 
documents. Pursuant to the Memorandum by the DOE, a Task 
Force was created through PSALM Office Order No. 2012-034.33 

27 TSN dated October 25,2017, pp. 10 - 23. 
28 Exh. "T -3"; Exh. "19-c" for all accused. 
29 Filed on August 10, 2018, Records, Volume 5, pp. 372 - 451. 
30 Supra, note 20. 
31 Exh. "F -1"; Exh. "5-a" for all the accused. 
32 Exh. "29" and "29-a" for all accused. 
33 Investigation Report dated May 31, 2012, Exh. "30" and "30-a" for all the accused. 
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Atty. Cecilio B. Gellada, Jr. Corporate Legal Counsel of the 
Litigation and Internal Services Department of PSALM headed 
the Task Force. The investigation included the consideration of 
the comments from the BAC members.> Yanga, as TWG Head, 
Hesiquio A. Quinsay as Assistant TWG Head, and TWG 
members Lady Arriane D. Lopez and Atty. Maria Concepcion 
B. Mendoza-Baldueza. The Task Force also conducted 
separate interviews with the concerned BAC and TWG 
members.e> 

In the Investigation Report, particularly paragraph 4.5,36 
the Task Force concluded that the acceptance of the Amended 
ECC was well within the provisions of the ITB, BDS, and 
SBB, it reads: 

The BAC Resolution No. 2012-01, dated 5 January 2012, 
recommending to PSALM President and CEO to award the 
contract to JV of AC, GIM, and SES stand on the basis of its 
ruling to accept the amended ECC of Genetron, dated 21 
November 2011, which was submitted on 6 December 2011, 
or during the post-qualification of its TSD facility. The 
acceptance of the amended ECC is allowed under ITB 
Clause 24.2 (cl, Section III. Bid Data Sheet, as amended 
by Item 5 of Supplemental Bid Bulletin No.1, dated 4 
November 2011, thus, the award by the BAC to the Joint 
Venture ofAC, GIM, and EIS is legally permissible under 
the Bidding Documents. [Underscored for emphasis.] 

During the prequalification, the BAC is required to check 
the existence of the eligibility requirements. In the post 
qualification stage, the BAC is required to authenticate and 
certify the truthfulness of the representations made by an 
eligible bidder in relation to the documents that had been 
submitted during pre-qualification. 

c. Post-qualification necessitates the submission of both 
documentary requirements, as well as a determination of 
the actual plant treatment capability of the bidder's TSD 
facility 

Clause 24.2 of the ITB reads: 

24. 2 Within a non-extendible period of three (3) calendar 
days from receipt by the bidder of the notice from the 

34 Excluding accused Vehemente who was no longer connected with PSALM at the time 
of the investigation. 
35 Par. 1.1 - 1.8, Exh. "38-a" and "38-b" for all the accused. 
36 Exh. "38-r" for all accused; "38-w" for accused Jacinto, Ramirez, and Veheme teo 
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BAC that it is the Highest Bid, the Bidder shall submit 
the following documentary requirements: 

(a) Tax clearance per Executive Order 398, senes of 
2005; 

(b) Latest income and business tax returns in the form 
specified in the BDS; and 

(c) Other appropriate licenses and permits required by 
law and stated in the BDS. 

Failure of the Highest Bidder to duly submit the 
requirements under this Clause or a finding against 
veracity of such shall be ground for forfeiture of the 
bid security and disqualification of the Bidder for 
award. 

SBB No. 1 dated November 4, 201137 amended 24.2 (c) of the 
ITB to read: 

(c) Other appropriate license and permits (required by law), 
inspection/verification report and stated in the BDS. 

The corresponding BDS was also amended, thus: 

Inspection/verification report of TSD Facilities to determine 
the plant treatment capability to store and process the Asset 
within the specified period sated in Section VI. Schedule of 
Requirements, Clause 2. 

Clause 9 (Documents Comprising the Bid: Eligibility and 
Technical Components) and Clause 10 clearly relate to the 
submission of documents at the pre-qualification stages, all of 
which were submitted by the Joint Venture on bid 
submission date on November 17, 2011. In fact, the Joint 
Venture was rated "PASSED". 

There is no question that the Joint Venture had already 
been pre-qualified: the Joint Venture was subjected to post 
qualification procedures as the second highest bidder and due 
to the disqualification of Far East (the highest ranking bidder 
during pre-qualification). 38 Further, the Joint Venture was 
compliant with all the requirements and conditions specified 
in ITB Clauses 5 (Bidder's Responsibilities), 10 (Documents 
Comprising the Bid: Financial Component), and 11 (Bid 
Prices). 

37 Supra, note 31. 
38 Exh. "Q"; Exh. "16" for all accused. 
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To emphasize, Clause 24.2(c) should be read together 
with 24.3. This latter Clause reads: 

24.3 The determination shall be based upon an examination 
of the documentary evidence of the Bidder's qualifications 
submitted pursuant to ITB Clause 9 and 10, as well as 
other information as the Seller deems necessary and 
appropriate, using a non-discretionary "pass/(ail" 
criterion. 

A reading of the abovementioned clauses on post 
qualification connotes that the Seller is allowed to take into 
consideration other information which it deems necessary 
and appropriate, using a non-discretionary "pass/fail" 
criterion. As earlier stated, during the pre-qualification stage, 
the Joint Venture already passed with its earlier submitted 
ECC, which is deemed as an eligibility document.o? During 
post-qualification, Clause 24.3 itself provides that other 
information may be the basis in determining the Bidder's 
qualifications. This information may include the Amended 
ECC-a document which was submitted during the TSD 
Facility inspection at the post-qualification stage to inform 
PSALM of a significant update on the allowable ECC output of 
the Joint Venture's TSD facility. 

On first impression, it would appear that the Joint 
Venture supplanted its initial pre-qualification or eligibility 
documents for it qualify. Delving deeper into the facts leading 
to the Amended ECC's approval and its subsequent inclusion 
as additional information to assist the BAC in its 
determination whether to post-qualify the Joint Venture-it 
becomes more apparent that the BAC's consideration of the 
questioned document was justified and within its bidding 
rules. 

To start, application for the amendment of the originally 
submitted ECC was dated October 24, 2011 as noted in the 
tabulation of the Joint Venture's Validation/Verification of 
Documents, attached as Annex B of the TWG Report."? The 
application was approved on November 21, 2011.41 The Joint 
Venture was in good faith when it submitted its Amended ECC 
only during the TSD facility visit for post-qualification on 

39 Exh. "H"; Exh. "14" for all the accused. 
40 Dated December 7,2011. Exh. "T-7"; Exh. "19-g" for all the accused. 
41 Exh. "UUU-2" 
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December 6, 2011 as it intended to show the TWGjBAC 
inspectors that there was a change in the allowed output of its 
ECC as early as November 21,2011. Considering that it is the 
actual capacity of the TSD facility which is essential in the 
post-qualification stage, the BAC correctly accepted the 
Amended ECC. 

This does not, however, downplay the relevance of the 
submission of the ECC as an eligibility document, as the 
actual output of the TSD facility is capped by the maximum 
allowable capacity indicated in the said document.e- In this 
case, the Joint Venture's ECC submitted during bid opening 
date was valid and allowed it to pre-qualify. The Amended 
ECC, was a document permitted under ITB Clauses 24.2 (c) 
and 24.3, as amended, to update its validly existing ECC 
which now reflects a higher output limit. 

Further, that Clause 24.3 connotes that the information 
to be used in the determination on whether the bidder passed 
the post-qualification is related to or connected to the 
documents previously submitted. 

Verily, the ITB itself gave the BAC the authority to 
consider and accept other appropriate and necessary 
information to determine with certainty whether the Joint 
Venture passed the post-qualification process. 

In the present case, the ECC submitted by the Joint 
Venture was valid, resulting in the bidder passing the pre 
qualification stage. Corollarily, Joint Venture's 'updated' ECC 
was a mere amendment to the valid ECC it earlier submitted. 
This Amended ECC was a necessary and appropriate piece of 
information that is allowed to be taken into account during 
post qualification. 

Prescinding from the foregoing discussions, the BAC was 
justified when it accepted Joint Venture's Amended ECC. The 
acceptance of the BAC was premised not on the character of 
the ECC as an eligibility document, but as a post-qualification 
document permitted by the ITB. 

Additionally, while the criteria in pre-qualification is the 
timely submission of complete documents, additional 
information may be considered and accepted by the BAC 

42 Supra, note 11. 
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during post-qualification. The reason for this is that during 
the latter stage, the BAC is tasked to verify on the eligibility 
documents and conduct inspections to determine the actual 
capacity of the bidder's TSD facility to accomplish the project 
within PSALM's parameters. 

Simply put, what is determined and verified during post 
qualification is the actual capability or capacity or the bidder's 
TSD facility to complete the project based on PSALM's 
requirements. Significantly, a re-evaluation of the records 
showed that the BAC used the same standard for both Far 
East and the Joint Venture. 

One of the requirements for post-qualification is an 
"Inspection/verification report of TSD Facilities to determine 
the plant treatment capability to store and process the Asset". 
Due to this condition, the BAC-TWG conducted an ocular 
inspection of the Joint Venture's TSD facility. In its report= 
the TWG concluded: 

It also bears pointing out that during post-qualification, 
the ECC becomes immaterial because what is verified is the 
actual capacity of the winning bidder. In fact, there was no 
need to enhance the actual capacity of Joint Venture because 
its existing facilities already exceeded PSALM's requirement for 
actual processing capacity. 

xxx 

3) Based on the ECC limit of 13,333 liters per day and 
Discharge Permit of 13,000 liters per day, Genetron has 
no proven track record to treat/ processed [sic] waste oil 
and oily water on a large volume like the waste oil at 
Sucat Plant. 

4) The capability to treat Tank 2 should be based on the old 
ECC considering the new ECC of 33,333.33 liters is an 
additional document submitted only during the post 
qualification. 

xxx 

Based from the foregoing, Genetron International Marketing 
Plant TSD facility has no capability to treat/process the 
waste oil per PSALM requirements and therefore, Genetron 
FAILED the Post Qualification. 

43 Memorandum dated December 7, 2011, Ex . "T", "T-1" to T-9"; Exh."19", "19-a" to 
"19-1" for all the accused. 
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For the BAC Chairpersons' information and further 
instructions. 

RECOMMENDATION: 

We recommend to the BAC that the JV of Atomillion, 
Genetron and SAFECO be DISQUALIFIED for failure to pass 
the Post Qualifications Requirements under the Bidding 
Process for the Sale/Disposal of the Waste Oil Located at 
Sucat Thermal Plant. 

The same ocular inspection was previously done for Far East, 
however, based on the TWG's calculations, the TSD facility of 
Far East was incapable of performing the project with the 
specified time frame in the ITB, for reference are the relevant 
portions of the TWG Reportr+ 

xxx 

2. Tabulation of PSALM's requirements and Far East Fuel 
Corporation TSD Facility. 

*PSALM requirement is based on a volume of 17,765,473 
liters of waste oil and water to be 
hauled / treated / processed / discharge [sic] of wastewater in 
150 days. 

3. Per calculation and based on the current discharge permit 
of 30,000 liters per day, it will require Far East Fuel 
Corporation's TSD Facility to complete the 
treatment/processing of the waste oil in 425 days as 
against PSALM [sic] requirement of 150 days. 

xxx 
CONCLUSION: 

RECOMMENDATION: 

Based from the foregoing, Far East Fuel Corporation Plant 
TSD facility has no capability to treat/process and 
discharge the wastewater per PSALM requirements and 
therefore, Far East Fuel Corporation FAILED the Post 
Qualification. 

We recommend to the BAC that Far East Fuel Corporation 
be DISQUALIFIED for failure to pass the Post Qualifications 
Requirements under the Bidding Process for the 
Sale / Disposal of the Waste Oil Located at Sucat Thermal 
Plant. 

44 Exh. "R-l-b" and "R-l-c"; Exh. "17-a-2" and "17-a-3" for all the accused. 
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For the BAC Chairpersons' information and further 
instructions. 

While it is true that the BAC adopted the TWG's 
recommendation disqualifying Far East, it did not adopt 
TWG's recommendation to disqualify the Joint Venture. These 
observations by the TWG are recommendations which the BAC 
may, within its prerogative and bidding rules, adopt, reject, or 
merely consider what it deems relevant prior to its further 
recommendation to the HOPE. The recommendatory nature of 
the TWG Report gives the BAC leeway to exercise its discretion 
in determining whether the bidder would warrant a favorable 
recommendation to the HOPE. 

II. No unwarranted benefit, advantage or preference 

Contrary to the Court's previous findings, the acceptance 
of the Joint Venture's amended ECC did not enhance, modify 
or improve Joint Venture's ECC during the pre-qualification 
stage. To recall, the completeness of the Joint Venture's 
documents had already been confirmed. If the documents 
were already complete, then the Amended ECC could not have 
enhanced the submitted documents. 

Note, too, that the contract had been awarded to the 
Joint Venture due to its actual capacity to treat and process 
wastewater vis-a-vis PSALM's requirements. Clearly, the 
Amended ECC did not put the Joint venture in any improved 
condition in post-qualification, as this document did not have 
any role in the determination of the Joint Venture's actual 
capacity to deliver on the project. Celestial explained in his 
testimony that the ECC is a document which certifies that a 
proposed undertaking will not cause significant adverse 
environmental impacts to the environment because of the 
environmental management measures stated In the 
environmental impacts study prepared by the project 
proponent. Therefore, it merely defines the conditions 
particular to a TSD facility which would ensure that there are 
no significant adverse environmental impacts in its operations. 
Likewise, the Joint Venture was able to carry out the project 
without any complications as evidenced by the Certificate of 
Project Completion. 45 

45 Dated March 20, 2013. E h. "39" for all the accused. 
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In any event, the Amended ECC constitutes additional 
information which the BAC may accept during the post 
qualification. 

III. Absence of conspiracy 

In Bahilidad v. People.v: the Supreme Court discussed 
the concept of 'conspiracy' in this wise: 

Conspiracy exists when two or more persons come to an 
agreement concerning the commission of a felony and decide 
to commit it. Conspiracy need not be proven by direct 
evidence and may be inferred from the conduct of the 
accused before. during and after the commission of the 
crime. which are indicative of a joint purpose. 
concerted action and concurrence of sentiments. In 
conspiracy. the act of one is the act of all. Conspiracy is 
present when one concurs with the criminal design of 
another, indicated by the performance of an overt act leading 
to the crime committed. It may be deduced from the mode 
and manner in which the offense was perpetrated. 

There is conspiracy "when two or more persons come to an 
agreement concerning the commission of a felony and decide 
to commit it." Conspiracy is not presumed. Like the 
physical acts constituting the crime itself, the elements 
of conspiracy must be proven beyond reasonable doubt. 

xxx 

It is necessary that a conspirator should have 
performed some overt act as a direct or indirect 
contribution to the execution of the crime committed. 
The overt act may consist of active participation in the actual 
commission of the crime itself, or it may consist of moral 
assistance to his co-conspirators by being present at the 
commission of the crime or by exerting moral ascendancy 
over the other co-conspirators. Hence, the mere presence of 
an accused at the discussion of a conspiracy, even approval 
of it, without any active participation in the same, is not 
enough for purposes of conviction [Underscored for 
emphasis. Citations omitted.] 

A review of the evidence, particularly on the actuations of 
each of the accused during each of the meetings prior to the 
execution of BAC-Disposal Resolution No. 2012-01, showed 
varying levels of participation, none of which necessarily 
demonstrated acts which show manifest partiality or which 

46 G.R. No. 185195, March 17,2010. 
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gave any private party unwarranted benefits, advantage or 
preference in the discharge of each of the accused's official 
functions. 

Accused Valdellon during the 13th BAC, TWG, and 
BACSec Meeting on December 13, 2011 had been shown to 
facilitate the smoother flow of discussions regarding the 
results of the TWG Report on the Joint Venture's TSD facility. 
He directed the TWG and Task Team to inquire on the 
interpretation of documents issued by the DENR-EMB. He 
made an initial call to a certain Noel Basilio of the said office 
for preliminary inquiries. Accused Jacinto and Yanga were 
discussing and sometimes reached heated arguments, none of 
which are necessarily attributable to a showing of manifest 
partiality. Accused Hagan and Ramirez did not actively 
participate, though both approved and signed the minutes of 
the meeting. Accused Vehemente was not present. 

During the 14th BAC, TWG, and BACSec Meeting on 
December 19, 2011 where the BAC accepted the Amended 
ECC, neither can the acts of each of the accused be construed 
as overt acts in furtherance of the complicity, neither was it an 
intentional participation in a common design to favor the Joint 
Venture. Accused Valdellon, again, performing his duty as 
BAC chairperson was managing the meeting to ensure that the 
discussions move forward despite any disagreements. He also 
initiated putting to a vote the acceptance of the Amended ECC, 
after Atty. Tolentino explained that based on Clause 24.2 of 
the ITB, it is the prerogative of the BAC to accept or not 
questioned document. Accused Valdellon did not cast his 
vote, while accused Jacinto and Ramirez voted for its 
acceptance and accused Hagan voted not to accept the same. 
Disputes and arguments may arise in these types of meetings, 
especially those which arose from debates between accused 
Jacinto and Hagan-yet, this could hardly be considered overt 
acts toward giving preference to the Joint Venture. Accused 
Ramirez did not have any active participation, but together 
with accused Hagan, Jacinto, and Valdellon, approved and 
signed the said minutes of the meeting. Accused Vehemente 
was also absent in this meeting. 

In the 16th BAC, TWG, BACSec Meeting where it was 
unanimously voted by the BAC members (excluding accused 
Valdellon as Chairperson) to award the contract to the Joint 
Venture, it was accused Jacinto and accused Vehemente who 

I 
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actively participated in the discussion relation to the difference 
of R.A. 8479 and R.A. 6969 and in determining what law is 
more appropriate to apply. From these views, opinions, and 
suggestions, accused Valdellon again put to a vote whether 
R.A. 8479 covers the Project or whether the contract will be 
recommended for award to the Joint Venture. 

On the part of Ramirez, the records bear out that he 
consulted a lawyer, Atty. Conrad Tolentino, when he was 
confronted with the issue of whether to accept the amended 
ECC submitted by the Joint Venture. It is important to note 
that Ramirez was not a lawyer. Atty. Tolentino, on the other 
hand, was PSALM's Vice President for Asset Management and 
who headed a number of biddings at PSALM. Corollarily, Atty. 
Tolentino advised the BAC members that it was their 
prerogative to accept the amended ECC. Therefore, Ramirez 
could not be faulted if he heeded the advice of a legal expert 
like Atty. Tolentino. Moreover, the Task Force created by 
PSALM concurred with the position of Atty. Tolentino. 

It has become more evident that each of the accused 
acted independently, based on their own convictions and 
understanding of the issues presented to them. In this 
meeting all the accused approved and signed the minutes of 
the meeting. The 3rd lengthy discussion on the post 
qualification of the Joint Venture indeed reveals that each of 
the accused merely performed their official functions as 
required of them being members of the BAC and not pursuant 
to a common design and purpose to favor the Joint Venture. 

Verily, when each of the accused signed BAC-DisposaZ 
Resolution No. 2012-01, it was to affirm what transpired in the 
bidding process for the Project as well as their assent to the 
favorable recommendation of the contract award to the Joint 
Venture to the PSALM President and CEO as the HOPE, being 
the highest responsive bid. In signing the said Resolution, the 
prosecution has not proffered proof that, individually, there 
was active participation in the actual violation of Section 3(e) 
of R.A. 3019, in any form, whether in extending assistance, or 
exerting moral ascendancy over any accused to the other co 
accused. 

Going back to the belated questioning of accused Jacinto 
of the TWG's composition when it prepared the TWG Report for 
the Joint Venture, this can solely be attributed to Jacinto. 
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However, even if it were so, his assertions can be construed as 
a person's normal reaction of coming up with various defenses 
in the face of any adversarial proceedings or litigation. Acting 
alone, this overt act in itself cannot be deemed as a violation of 
Sec. 3(e) of R.A. 3019. 

While it is true that conspiracy need not be proven by 
direct evidence, since by its nature, secrecy and concealment 
are its essential features- it can be inferred from the conduct 
of the accused, during, and after the commission of the crime. 
Nevertheless, there must be a common purpose and design to 
commit the offense charged.s? If the acts before, during and 
after the commission do not exhibit community of criminal 
design to commit the offense, there arises reasonable doubt 
and lacking moral certainty, hence, exoneration must be 
granted as a matter of right.v' The BAC is a collegial body, 
without the concurrence of its members, the questioned BAC 
Disposal Resolution could not be executed. With the BAC 
Chairperson and members acting based on their own analysis 
and discretion while taking into consideration the input by the 
various BAC members in their respective fields, as well as the 
input from Atty. Tolentino and consultation with DENR-EMB, 
their actions are well within the prudent exercise of their 
official functions and duties and not a showing of manifest 
partiality which would result in giving the Joint Venture 
unwarranted benefits, advantage or preference. 

Of the three (3) elements comprising a violation of Section 
3 (e) of R.A. 3019, the above re-assessment of the testimonial 
and documentary evidence of the parties negate the previous 
findings that each of the accused conspired and acted with 
manifest partiality in order to give the Joint Venture 
unwarranted benefits, advantage or preference in the 
discharge of one's official functions. 

IV. Absence of the 2nd and 3rd 
elements of the Violation of 
Section 3le) merits an 
acquittal of all the accused. 

47 Zapanta v. People, G.R. No. 192698 - 99, April 22,2015. 
48 Id. citing Monteverde v. People, G.R. No. 139610, August 12,2002. 

The second element of Section 3(e) of the R.A. 3019 
requires that the accused acted with manifest partiality, 
evident bad faith or gross inexcusable negligence. From a re- 
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examination of the evidence and expounded above, all the 
accused acted on their own and in the performance of their 
official duties as Chairman (Valdellon) and members 
(Vehemente, Jacinto, Hagan, and Ramirez) of the BAC. Aside 
from accepting the Joint Venture's Amended ECC that was 
allowed by the ITB, the accused's individual actions negate a 
finding of conspiracy to commit the offense charged since the 
long, drawn out discussions are a showing of each of the 
parties' deliberate processing of input and information prior to 
coming up with the a favorable recommendation of the Joint 
Venture to the HOPE, who has the final imprimatur on 
whether PSALM will enter into a contract with the highest 
responsive bidder. Further, mere partiality, bad faith or 
inexcusable negligence are not enough for one to be convicted 
under Section 3(e) of R.A. No. 3019: these acts are qualified by 
the words, manifest, evident or gross, respectively. 

The third element is likewise absent, since it has become 
more apparent that the decision by the BAC to favorably 
recommend the contract award to the Joint Venture arose 
from a holistic and harmonized reading of its own bidding 
rules in light of consultations and discussions and not 
because the body wanted to give undue benefits, advantage, or 
preference to the said bidder. More importantly, the BAC's 
acceptance of the amended ECC did not give rise to any undue 
advantage or preference since the Joint Venture was qualified 
both in the pre-qualification and post-qualification, to 
undertake the project. In fact, it was able to successfully 
complete the project, as evidenced by the Certificate of 
Completion. 

Time and time again, this Court has emphasized the 
need to stamp out graft and corruption in the government. 
Indeed, the tentacles of greed must be cut and the offenders 
punished. However, this objective can be accomplished only 
if the evidence presented by the prosecution passes the test 
of moral certainty. Where doubt lingers, as in this case, the 
Court is mandated to uphold the presumption of innocence 
guaranteed by our Constitution to the accused. 

As the case of Bahilidad v. People'? succinctly puts: 

WHEREFORE, in view of the foregoing, I vote to GRANT 
the Motion 50 of accused Renato R. Vehemente, Motion for 
Reconsideration (of the Decision dated 31 May 2019 which was 

49 Supra, note 46. 
50 Filed on June 13,2019. 
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Promulgated and Received by the Accused-Movant on Even 
Date) 51 and Supplemental Motion for Reconsideration (with 
Motion for Leauei=? of accused Don Thed J. Ramirez, Motion for 
Reconsideration (of the Decision Promulgated on May 31, 
2019),53 of accused Lorenzo L. Jacinto, II and Motion for 
Reconsideration (of the Decision dated 31 May 2019) of accused 
Rico P. Valdellon. 54 Accordingly, I recommend that the 
assailed May 31, 2019 Decision be REVERSED and SET 
ASIDE and a new one be entered ACQUITTING all the 
accused of violation of Section 3(e) of Republic Act No. 3019. 

51 Filed on June 14,2019. 
52 Filed on July 19, 2019. 
53 Filed on June 17, 2019. 
54 Filed on June 18,2019. 


